CASE SUMMARY CPC DECISION No. 576/2008

Prohibited agreement between Bulgarian Insurance Companies

І. LEGAL PROCEEDINGS BEFORE THE COMMISSION FOR PROTECTION OF COMPETITION (CPC)

The legal proceedings before the Commission for Protection of Competition (CPC) for establishing an alleged infringement of Article 9 of the Law on Protection of Competition (LPC) (repealed) by the Association of Bulgarian Insurance Companies (ABIC) and 16 Bulgarian insurance companies were instituted in December 2007 on CPC’s own initiative. 

The subject of the legal proceedings is an alleged prohibited agreement between undertakings and/ or decision by association of undertakings in relation to a “Memorandum for drafting joint position statements, taking joint actions, creating favourable conditions for the development of activities related to the mandatory signing of Civil Liability Insurance policies by automobile drivers as well as to offering the service under conditions of loyal competition that ensure the protection of interests of the Bulgarian society and the insurance community” (the Memorandum) drawn up and signed by the members of the ABIC. 

In January 2008 the CPC held that the investigated case also had an effect on the trade between EU Member States. As a result, in implementing its obligations under Article 3 (1) of Council Regulation (EC) No. 1/2003, the CPC ruled that there were grounds for applying Article 81of the EC Treaty to that specific case. 

ІІ. PARTIES INVOLVED

The legal proceedings have been initiated against the ABIC and the following insurance companies: Allianz Bulgaria AD, Armeets Insurance Company SA, ZPAD Bulstrad SA, Bulgarian Properties Insurance Company AD, Victoria SA, Generali SA, Euroins SA, Energy SA, Interamerican – Bulgaria SA, Municipal Insurance Company SA, HDI Insurance, Uniqa SA, DSK Garantsia SA, Lev Ins SA, DZI – General Insurance SA, HDI AD. 

All defendant insurance companies are members of ABIC and have been licensed to offer “Civil Liability Insurance” in accordance with the Bulgarian legislation.

ІІІ. COLLECTION OF EVIDENCE 

In collecting the evidence under the case, the CPC has requested opinion statements and information from the Financial Supervision Commission (FSC), the ABIC as well as from all defendant insurance companies. No inspections were conducted under the investigation and no forensic evidence was collected. 

ІV. ESTABLISHED FACTS

1. The investigated Memorandum has been drawn up by the ABIC and contains provisions on:

· setting on the basis of statistical data of an uniform minimum premium for the Civil Liability Insurance, which has to be approved by all members;

· agreeing on maximum levels of the commissions paid to insurance brokers;

· agreeing on an uniform structure of the premium tariff; 

· applying an uniform minimum premium for the Civil Liability Insurance; 

· non admission of signing an insurance policy at prices below the fixed minimum; 

· undertaking a general commitment on the part of insurers to keep the contracts with the brokers in conformity with the fixed maximum levels of the commissions and devising a mechanism for exerting strict mutual control over the conditions under which insurances are taken out. 

2. The Memorandum was signed on 15 December 2008 by 11 of the defendant insurance companies. On a later date, not indicated in the Memorandum, it was signed by other three insurance companies.

3. Once signed by the insurance companies, the Memorandum was sent to the official e-mail address of the Financial Supervision Commission on 15 December 2008. 

4. Uniqa SA and DZI – General Insurance SA took part in the drawing up of the Memorandum but refused - in letters to the ABIC and the other insurance companies - to enter into such an agreement because of its ostensible anticompetitive nature. 

5. In its capacity as a regulator in the insurance sector the Financial Supervision Commission exerts supervision on insurance companies. In 2006 the FSC established infringements of the Insurance Code (IC) committed by six insurance companies which violated the requirements for setting a minimum insurance premium calculated on the basis of a reasonable actuarial assumption in order to ensure the implementation of all obligations of the insurer. In 2007 the FSC imposed compulsory administrative measures on five of the defendant companies to make them set a minimum premium for the Civil Liability Insurance in accordance with the requirements of the IC. 

6. In their opinion statements most of the defendant undertakings have indicated that the findings and guidelines of the FSC have made them take part in the drawing up of the Memorandum and take commitments under it. 

7. In its opinion statement, the FSC points out that the setting of a uniform minimum premium for the Civil Liability Insurance can contribute neither to the better protection of the interests of insured persons, nor to the financial stability of the insurance market. In 2006 the provisions for applying a minimum premium for the Civil Liability Insurance were repealed with a view to achieving market liberalization. 

8. The price of the Civil Liability Insurance is a key element of the competition between the undertakings in this sector. The minimum premium and the commissions paid to insurance brokers and agents comprise key elements of the price structure of the insurance product. 

V. AFFECTED MARKETS

To the extent to which the signed Memorandum has as its subject the setting of a minimum premium for the Civil Liability insurance and maximum levels of the commissions paid to insurance brokers, the affected markets are: 

(1) the market of the Civil Liability Insurance and

(2) the market of intermediary services in offering the Civil Liability Insurance.

Insurance brokers are independent economic operators, different from the insurance companies, and the service they provide has the economic nature of a distinct product with its own characteristics, intended use and prices. 

The geographic market defined by the CPC is the national market. 

VІ. MAIN GROUNDS OF THE CPC

1. All defendant insurance companies carry out “economic activities” and represent “undertakings” under the meaning of competition law. The ABIC has the characteristics of “an association of undertakings” to which Article 9 (1) of the LPC (repealed) and Article 81 of the EC Treaty can be objectively applied. 

2. The Memorandum is “an agreement between undertakings” because it is an expression of the concurrence of the intentions of independent undertakings and is aimed at coordinating their market conduct. The circumstance that the Memorandum cannot become effective and binding unless signed by all insurance companies does not change these characteristics in any way. Neither can they be eliminated by the fact that the Memorandum is not of obligatory nature for the members of the AICB. 

3. The Memorandum can also be regarded as “a decision by association of undertakings” as it was drawn up by a standing working group at the AICB supporting the activities of the members of the Association and serving as the main forum for exchanging their secrets. 

4.The arrangements with regard to fixing a uniform minimum premium for the Civil Liability Insurance, maximum levels of the commissions paid to insurance brokers, as well as the arrangements for applying a uniform insurance tariff in the context of the mechanism for exerting mutual control over the conditions under which insurances are taken out shall be considered “serious restriction of competition”, the very nature of which causes significant anticompetitive effect even before they have led to an actual anticompetitive result on the market. 

5. The rule for „the unappreciable effect on competition” (de minimis rule) is not applicable in case of “serious restriction of competition”.

6. The requirements for block exemption pursuant to Council Regulation (EC) No. 358/ 2003 of 27 February 2003 with regard to the application of Article 81 (3) of the EC Treaty for certain categories of agreements, decisions and concerted practices in the insurance sector have not been met. 

7. An individual exemption from prohibition pursuant to Article 13 of the LPC and Article 81 (3) of the EC Treaty shall not be applied since the positive effects of the Memorandum do not outweigh its potential anticompetitive effects. 

VІІ. LEGAL ASSESSMENT

As a result of the investigation under the case, the CPC has reached the conclusion that the Memorandum in question shall be considered an agreement between undertakings and a decision by association of undertakings aimed at fixing a uniform minimum premium for the Civil Liability Insurance as well as a maximum level of the commissions paid to insurance brokers as a means to fixing a uniform minimum price for the mandatory insurance. The restrictions of competition arising from this document are justified neither by the provisions of the Insurance Code, nor by the guidelines provided by the sector regulator – the Financial Supervision Commission. Besides, these restrictions have not been exempt from the general prohibition due to the fact that neither the conditions for exemption from the prohibition pursuant to Article 13 of the LPC (repealed) and Article 81 (3) of the EC Treaty, nor the requirements pursuant to Council Regulation (EC) No. 358/2003 of 27 February 2003 on applying Article 81 (3) of the EC Treaty to some categories of agreements, decisions or concerted practices in the insurance sector, have been met. 

VІІІ. CPC DECISION 

After conducting the cooperation procedure with the EC pursuant to Article 11 (4) of the Council Regulation (EC) No. 1/2003, the CPC adopted Decision No. 576/2008 by which it imposed pecuniary sanctions to the total amount of 2,45 million BGN (about 1,25million EUR) on 14 Bulgarian insurance companies as well as on the Association uniting unites them, for committing an infringement of Article 9 (1) of the LPC (repealed) and Article 81 (1) of the EC Treaty. 

The CPC did not impose sanctions on two of the defendant companies, Uniqa SA and DZI – General Insurance, by adopting that they did not participate in the infringement since they had explicitly expressed their disagreement with the conduct of their competitors. 
By its decision the CPC has ruled on the termination of the infringement. 

